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1 l.
2 INTRODUCTION
3 The February 7, 2013 and the March 14, 2013 otdeshow cause broadly
4 || allege a variety of matters against fifteen difféngeople and entities. This
5 || response —filed on behalf of Paul Duffy, Angela \[2en Hemel, and Prenda
6 || Law, Inc.— discusses in detail the procedural andentiary objections to the
7 || order to show cause process, as well as the coerplek of evidence against then
8 || on the salient points. Under the circumstancesotild not only be grossly unfair,
9 || but in excess of this court’s authority, to sanctieem at all. While Paul Duffy,
10 || Angela Van Den Hemel, and Prenda Law, Inc. regppéxttourt’s ability to make
11 || inquiries regarding matters before it, sanctioraragg them are simply not
12 || appropriate in the five cases referenced by thet.cou
13 .
14 FIFTH AMENDMENT AND ATTENDANT INFERENCES
15 At the April 2, 2013 order to show cause hearihg,¢ourt invited those
16 || responding, including Duffy and Van Den Hemel, ither provide testimony in
17 || response or to exercise their Fifth Amendment sigh¥hen each of those
18 || appearing elected for the latter, the court in@idahat it would draw reasonable
19 || inferences, accepted the offer of Duffy, Van Demdg and Prenda Law to
20 || submit this brief, and ended the hearing.
21 But the reasonable inferences the court should digainst Duffy, Van Den
22 || Hemel, and Prenda are limited. As a preliminarytemabecause of the criminal
23 || nature of these proceedings where the court h&srbaisted questions of fraud and
24 || 11l
25
26
27 || * Duffy also appeared as the representative of Rread, Inc. Whereas a
28 || Compaled Lo provide resimony e Polenalhvimenatss themsened 0. ¢
personallySeeUnited States v. KordeB97 US 1, 9 (1970).
-1-
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1 || potential incarceratidnDuffy and Van Den Hemel's invocation of the Fifth
2 || Amendment may not be used to formulate presumpagasst them.
3 Further, because the court initiated the proceeditngy are “akin to
4 || contempt” proceedings, and conduct may be judgédiorhat light. That is, the
5 || “reasonableness” of the respondents’ conduct ishissue, only whether it was
6 || contemptuousSee Gonzales v. Texaco, [ri844 Fed. Appx. 304, 308-09 (9th Cir.
7 || 2009) (remanding to the district court for consadiem whether the attorneys’
8 || conduct was “akin to contempt,” given that the loweurt instituted its sua spont
9 || Rule 11 sanctions on the basis of the “reasonasddiud the attorneys’ conduct).
10 The Supreme Court has made clear that an infeigalt may not be
11 || drawn from a defendant’s failure to testify abaudt$ relevant to his cageriffin
12 || v. California 380 U.S. 609 (1965). “Too many, even those wioukhbe better
13 || advised, view this privilege as a shelter for wrdogys. They too readily assume
14 || that those who invoke it are either guilty of crisrecommit perjury in claiming
15 || the privilege.”Ullmann v. United State850 U.S. 422, 426 (1956). Rather, “[t]he
16 || privilege serves to protect the innocent who otli@ewnight be ensnared by
17 || ambiguous circumstances.” Slochower v. Board ohdrig=education, 350 U.S.
18 || 551, 557-558 (1956)accord Griffin suprg 380 U.S. at 618.
19 1.
20 JURISDICTION AND SCOPE OF SANCTIONS AUTHORITY
21 As a preliminary matter, the ability to issue sam is not unlimited. The
22 || court has indicated it is considering issuing sanstunder Rule 11 of the Federal
23 || Rules of Civil Procedure, Local Rule 83-3, andntserent powers. Sanctions
24 || under each are restricted as follows.
25 ||
26
2T | s o, Dl Lol B g oh 1 B4, 1o s
28 || Parte Application of John Steele, Paul Hansmeigu) Puffy, and Angela Van
Den Hemel, at pp. 1-3.
_2.
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1 || A. The scope of Rule 11 sanctions authority is limiteds follows.
2 Rule 11 gives the court authority to issue sanstagainst an attorney or
3 || unrepresented party who signs a “pleading, writtertion, [or] other paper” that is
4 || brought for any improper purpose or is not wellugrded in fact, warranted by
5 || existing law, or made in good faith. Thus, Rulerposes an affirmative duty on
6 || a party or counsel to investigate the law and faetsre filing.Rachel v. Banana
7 || Republic, InG.831 F.2d 1503, 1508 (9th Cir. 1987).
8 But whereas the 1993 Committee Notes on Amendnteritederal Rules of
9 || Civil Procedure suggest that the court may likewisesider whether to order
S 10 || sanctions against other attorneys in the firm, @onsel, or the party personally,
i 11 || those circumstances should be contemplated in gdsa® “substantial
é 12 || restrictions” are imposed “on the discretion ofivmdual attorneys.”
“Zi 13 Here, no evidence has been offered to support @dusan that either Duffy
% 14 || or Van Den Hemel imposed any restrictions on Gibdan Den Hemel, who is
% 15 merely a paralegal at Prenda (ECF no. 83, | 6)dwetessarily be unable to
16 || direct Gibbs how to practice law. And Gibbs testifthat whatever guidance he
17 || received came from sources other than Duffy:
18 Q. Were you supervised by Paul Duffy?
19 A. No.
20 || Rep. Tr., p. 78:12-13. So, neither could fall witkihe scope of persons subject ta
21 || sanctions under the rule.
22 Additionally, the rule, by its very terms, limitssiapplicability to parties,
23 || their attorneys, and law firms. Because Van Den éldails within none of those
24 || categories, she necessarily may not be sanctiamael RRule 11.
25 ||
26 || 1
27
2g || ® And indeed, “the court must, to the extent possilinit the scope of the sanctio
proceedings to the recordseeComm. Notes on Am. to Fed. R. Civ. P. 11 (1993).
-3-
RESPONSE TO ORDER TO SHOW CAUSE WHY SANCTIONS SH@UMNOT BE LEVIED




KLINEDINST PC
501 WEST BROADWAY, SUITE 600

Case 2:12-cv-08333-ODW-JC Document 108 Filed 04/08/13 Page 11 of 43 Page ID #:2342
1 || B. The scope of Local Rule 83-3 sanctions authority Isnited as follows.
2 Counsel for Duffy, Van Den Hemel, and Prenda hanlable to find but a
3 || single reference to Local Rule 83-3 in any publisbpinion. And that opinion
4 || fails to address jurisdiction. As such, any analysust be limited to an
5 || interpretation of the rule itself.
6 Rule 83-3 is silent regarding who may be a propbéjext of sanctions unde
7 || the rule. But Rule 83-1 and Rule 83-2 addressules by District Courts and
8 || Judge’s Directives that apparently form the fouimtator Rule 83-3 sanctions.
9 || These include mandates regarding the continuingtduile a notice of related
S 10 || case under 83-1.3.1 and the statement that anyegtavho appears for any
i 11 || purpose submits to the discipline of the Centrakiiat in all respects pertaining td
é 12 || the conduct of the litigation set forth in 83-2FBus, 83-3.1.2 provides that the
“Zi 13 || standards for professional conduct from the StateAgt, the Rules of
% 14 || Professional Conduct, and “the decisions of anytcapplicable thereto” provide
% 15 || the basis for disciplinary action.
16 Thus, at the very least, it is clear that discplimder Local Rule 83-3 must
17 || be directed to an attorney admitted to practicereethe Central District. Neither
18 || Duffy nor Van Den Hemel nor the firm fall withindhcategory. As such,
19 || sanctions under Local Rule 83-3 against any of thewld likewise be
20 || inappropriate.
21 || C. The scope of inherent powers sanctions authority igmited as follows.
22 If the conduct in question can be adequately sameti by other rules, the
23 || court ordinarily may not rely on its inherent powldowever, if, in the informed
24 || discretion of the court, the other rules are ngi twthe task,” then the court may
25 || safely rely on its inherent power to impose add#icsanctionsChambers v.
26 || NASCQ501 U.S. 32, 51-52 (1991). But, although the sanmg power may be
27 || greater under the inherent powers, the ability ildvthem is limited to instances
28 || of bad faith—as opposed to say Rulell, where a&sguonintentional violation is
4 -
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1 || nonetheless subject to sanctions due to the sgyfwattificate of merit.’Gillette
2 || Foods Inc. v. Bayernwald-Fruchteverwertung, GmBH7 F.2d 809, 814 (3d Cir.
3 || 1992).
4 Here, there is simply no evidence that Duffy, winb bt even supervise
5 || Gibbs; Van Den Hemel, a paralegal who does not éverin the State of
6 || California; or Prenda Law, who did not even emplabs as a W-2 employee,
7 || had any malicious intent or otherwise acted infaéti regarding the five cases
8 || that are the subject of this order to show causesuth, any sanctions under the
9 || court’s inherent powers would be inappropriate.
3 10 \V2
i 11 SANCTIONS ARE NOT APPROPRIATE
é 12 Through its various orders, the court has indicthedlit is considering
“Zi 13 || issuing sanctions upon six grounds. These ard€linisappropriation of the
% 14 || identity of Alan Cooper and filing lawsuits basadan invalid copyright
% 15 assignment, (2) violation of the court’s order hyifg to cease discovery efforts
16 || based on information obtained through subpoenasllging copyright
17 || infringement without conducting a reasonable ingui) failing to notify the
18 || court of all parties that have a financial intelieghe outcome of litigation, (5)
19 || misrepresenting the nature and relationship ofiddals, and (6) contravening
20 || this court’s March 5, 2013 order to appear. Butenohthese applies to either
21 || Duffy or Van Den Hemel except that they speciafip@ared telephonically, rathe
22 || than personally, at the March 11, 2013 hearingtdumth the extremely short
23 || notice they had received and the belief that thetdacked jurisdiction to order
24 || them to provide testimony. For the following reasahe court should decline to
25 || issue sanctions against Duffy, Van Den Hemel, aredd.
26 || 1
27 || 1l
28 || /1l
-5
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1 || A, The proceedings in the order to show cause heariraainst Brett Gibbs
2 were flawed.
3 As the court declined to allow any presentatioewflence or legal
4 || argument once it learned that those subject té\gre 2, 2013 order to show
5 || cause were exercising their Fifth Amendment rigibttsgems clear that it will be
6 || ruling based upon the order to show cause procgee@igainst Gibbs. But, because
7 || of a number of procedural anomalies, it would erexous to consider all of the
8 || information presented there.
9 And those issues are particularly significant gitleat the court initiated the
S 10 || proceedings. Importantly, a sua sponte show cawee deprives a lawyer agains}
i 11 || whom it is directed of the mandatory twenty-one taafe harbor” provision
é 12 || provided by the 1993 amendments to Rule 11. In sicchhmstances, a court is
“Zi 13 || obliged to use extra care in imposing sanctioneftending lawyersUnited Nat'l
% 14 || Ins. Co. v. R&D Latex Corp242 F.3d 1102, 1115-16 (9th Cir. 2001). As sticé,
% 15 Advisory Committee contemplated that a sua spdmig/sause order would only
16 || be used “in situations that are akin to a conteshgburt.”
17 1. Morgan Pietz was an improper prosecutor.
18 As a preliminary matter, the court allowed Morgaet®?, who represents no
19 || party with an interest in the proceedings, to nalesentations to the court
20 || regarding information that Pietz found significantluding his own speculation
21 || and conclusions regarding the practices of Brehb&iPrenda Law, and other
22 || attorneys who prosecuted copyright infringemenesamcluding as “of counsel”
23 || to Prenda. Pietz was an improper subject becdugeto the nature of the
24 || proceedings, Duffy, Van Den Hemel, and Prenda wati#éled to a disinterested
25 || proceeding and prosecutor. See, &guyng v. United States ex rel. Vuitton Et Fils
26 || S. A, 481 U.S. 787, 804-805 (1987) (although the conay appoint an attorney tq
27 || prosecute contempt proceedings, the prosecutor lmeudisinterested).
28 || 11l
-6-
RESPONSE TO ORDER TO SHOW CAUSE WHY SANCTIONS SH@UMNOT BE LEVIED




KLINEDINST PC
501 WEST BROADWAY, SUITE 600

Case 2:12-cv-08333-ODW-JC Document 108 Filed 04/08/13 Page 14 of 43 Page ID #:2345
1 Frankly, there was little reason for Pietz to ap@aither order to show
2 || cause hearing. The court indicated that the hessirgge in relation to five cases,
3 || Central District of California, case nos. 12-cv-86612-cv-06662, 12-cv-06668,
4 || 12-cv-06669, and 12-cv-08333. Even before the dmshow cause hearing
5 || involving Gibbs, all five cases were dismissed. Aoicthose five cases, Pietz
6 || represented a putative defendant in only one, 1@83883. And in that case, wherg
7 || there was no assignment, no allegations of viatatiocopyright infringement, ang
8 || no naming of a defendant (and, therefore, no issegerrding an improper
9 || investigation before doing so), the only potensales raised by the court would
S 10 || be whether all the interested parties were namddmvuether the notice of related
i 11 || cases should have included other actions. Yet'Riptesentation went far beyond
é 12 || even that scope—or the scope of what the courtifdehas the subject of
“Zi 13 || potential sanctions.
% 14 Again, this is particularly significant given thise court initiated both order
% 15 || to show cause proceedings sua sponte. Given tddhardismissal of the claims ip
16 || 12-cv-08333, Pietz’s putative client could not migly obtain a benefit from his
17 || participation in the proceedings. He or she cowldaven be exonerated given that
18 || the defendant was not namied.
19 Given Pietz’s history opposing some of the attosn@gponding to the
20 || orders to show cause regarding sanctises €.g, ECF 40-1, 11 4, 23-25; ECF
21 || 53, 11 2, 4) and his possible sponsorship by anstajroup such as Electronic
22 || Frontier Foundation (see https://www.eff.org/isgtikessharing/subpoena-
23 || defense), there is at least the appearance thatio¢ a disinterested prosecutor.
24 || 1l
25| a This also begs the question regarding how Piatitddoe retained by the actual
26 gg?g{égﬁéé”g?(? ﬁlréd a request for fees in thimacincluding for acting as specia
27 | proseptter, ELL s maloredueel s mece Dere Vo Dep el and
28 E;Ieogcrisa, Duffy, and Angela have yet to be servend &m request of other moving
_7-
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1 2. Jason Sweet was permitted to provide improper testiony.
2 During the March 11, 2013 order to show cause @maiogs against Gibbs,
3 || the court permitted a member of the audience toigeaestimony without being
4 || called, sworn in, or subjected to cross-examination
5 3.  The court admitted evidence that should have beembject to
6 objections.
7 Because Duffy, Van Den Hemel, and Prenda were autiegs at the March
8 || 11 hearing (instead, Duffy and Van Den Hemel wanalable as witnesses), they
9 || were not given an opportunity to object to imprdperoffered evidence. This
S 10 || included, but was not limited to, declarationstdfiits of Bart Huffman, Camille
i 11 || Kerr, Sean Moriarty, Michael Stone, Samuel TeitethaJohn Steele, and Matt
é 12 || Catlett. All are out-of-court statements, subjechthearsay objection.
“Zi 13 A number of other exhibits, including law and matipleadings, and a lettgr
% 14 || were all admitted without a proper foundation bdand.
% 15 On top of that, and perhaps most egregious, Pigtgdif offered numerous
16 || theories regarding how persons and entities wégaerkto one another and actions
17 || that they had taken without either (1) taking tteend and providing testimony
18 || under oath subject to cross-examination or (2nkgy proper foundation for his
19 || opinions and conclusions. These included, but wetdimited to, a diatribe
20 || regarding his suspicions about the interrelaticgtgvben firms, attorneys, and thejr
21 || clients without a single indication of his firstAthknowledge and representations
22 || that hundreds of letters with a stamp for BrettldSib signature had been sent
23 || throughout the country.
24 But because Duffy, Van Den Hemel, and Prenda wet@arties to the
25 || proceeding, they could not object.
26 || 1l
27 ||
28 ||
8-
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1 4, Evidence was submitted outside the scope of ordey show cause
2 categories.
3 Finally, the March 11, 2013 hearing went astrayrfithhe parameters of the
4 || order to show caus&eeNuwesra v. Merrill Lynch, Fenner & Smith, Iné74
5 || F.3d 87 (2d Cir. 1999) ( “In particular, ‘a sancteal attorney must receive specifi
6 || notice of the conduct alleged to be sanctionabdkethe standard by which that
7 || conduct will be assessed, and an opportunity tocaed on that matter.™(citing
8 || Ted Lapidus, S.A. v. Vanhl2 F.3d 91, 97 (2d Cir. 1997)agcordMiller v.
9 || Cardinale (In re DeVille)361 F.3d 539, 548 (9th Cir. 2004). The court'ice
S 10 || which necessarily sets the limits for proceedimdsntified four discrete issues to
i 11 || be addressed: (1) whether there was a reasonaelgigation of copyright
é 12 || infringement activity, (2) whether there was a cgable investigation of the
“Zi 13 || infringer’s identity, (3) whether the court’s dis@vy order was disobeyed in 12-
% 14 || cv-06636 and/or 12-cv-06669 because Verizon wasaiified of the court order
% 15 || to cease discovery efforts, and (4) whether invatigyright assignments were
16 || used to support complaints, thus perpetratinguwdftgoon the court. (ECF 48.)
17 || Yet, the hearing routinely veered far afield intoelated subjects. By way of
18 || example, within the first few minutes of the hegrithe court began addressing
19 || whether Gibbs should have filed a notice of relaigses (Req. Judicial Not., EX.
20 || 1, Mar. 11, 2013 Rep. Tr., beginning at p. 7:1@)punight have a pecuniary
21 || interest in the plaintiffsld., beginning at pp. 8:19 and 17:17), management of
22 || client funds [d., beginning at 14:3), and speculation, unsuppdrtedny evidence,
23 || that law firms were creating shell companikeks, (beginning at 16:6).
24 Because none of these subject matters were whbigdurt’'s notice of a sua
25 || sponte sanctions hearing, they were improperlyestdd at the hearing. And
26 || again, because Duffy, Van Den Hemel, and Prenda natrparties to the
27 || proceeding, they could not object, thus implicatingir Due Process rights.
28 || /1l
-9-
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1 || B. Sanctions should not be awarded because there is apinsufficient
2 evidence against Duffy, Van Den Hemel, and Prendandhe issues
3 raised in the orders to show cause.
4 1. Duffy, Van Den Hemel, and Prenda did not perpetratea fraud on
5 the court regarding any assignments.
6 Turing to the actual allegations set forth in tiheewss to show cause dated
7 || February 7 and March 14, here is no evidence thétyr Van Den Hemel were
8 || in any way involved in an allegedly forged assigntn&here is no evidence that
9 || either of them obtained any signatures on the as®gts, or had any information
S 10 || about the signatories. There is no evidence thiz¢eof them made any
i 11 || representations that the signatures were thosehof Steele’s former caretaker,
é 12 || Alan Cooper, who bears that same name and whogad\estimony to the court.
“Zi 13 || Indeed, Gibbs himself identified neither Duffy néan Den Hemel when
% 14 || describing the reasons for his belief in the autibiy of Cooper’s signature. Req.
% 15 || Judicial Not., Ex. 1, Mar. 11, 2013 Rep. Tr., pf:5- 98:9.
16 Likewise, the evidence suggests that Prenda plageadle in the acquisition
17 || of Cooper’s signatures on the assignment agreemBmaslilinois Secretary of
18 || State website confirms that Prenda was not evenddmuntil November 7, 2011.
19 || Yet, Cooper’s signature on the assignments begkeasitas early as June 12,
20 || 2011. Mar. 11, 2013 order to show cause hr'g, ex. 2
21 Given that there is no evidence that Duffy and/an\Den Hemel provided
22 || any legal services to AF Holdings before Prendafeased, or that either
23 || individual met or communicated with Cooper, no ozeble inference may be
24 || drawn that they were involved in the procurementisfsignature or, in the
25 || alternative, the signature of whoever executedisggnment on behalf of the
26 || assignee.
27 There are at least two further reasons why saresbould not be issued for
28 || the filing of a complaint with the assignments @tied. First, Cooper’s testimony
10 -
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1 || is not credible. In the same manner that the duastexamined with a critical eye
2 || whether attorneys in this case have been forthogntishould conduct a similar
3 || analysis of Cooper.
4 As was made abundantly clear before this courtp@pbbas a financial stakg
5 || in the determination of whether he signed or autledrthe signature on the
6 || assignment agreements appearing over his printee.rnde is in the midst of both
7 || defending claims and prosecuting claims based anvéiry subject in Minnesota
8 || and lllinois.Sege.g, Cooper v. Steele et ak7-CV-13-3463 (Minn. Dist. Ct.,
9 || Hennepin Cty., 2013Prenda Law, Inc. v. Godfread et al3-cv-00207 (S.D. Ill.);
S 10 || Duffy v. Godfread et al13-cv-01569 (N.D. lll.). That litigation could pettially
i 11 || explain why Cooper has not yet testified regardumgther he authorized anybod)
é 12 || to sign the assignment documents on his behalf.
“Zi 13 But even ifCooperhad no financial interest, his testimony wouldl bt
% 14 || questionable. As set forth in the declaration olloge confidant of Cooper, Brent
% 15 Berry, Cooper assisted Steele with paperwork witlojection and asked “How's
16 || my porn company doing?” Decl. of Berry, 11 11-1dclsstatements suggest thaf
17 || contrary to his testimonyCooper had some knowledge of and involvement with
18 || AF Holdings.SeeReq. Judicial Not., Ex. 1, Mar. 11, 2013 Rep. pr35:7-21.
19 And Cooper’s mental state has deteriorated to ¢in@ pf making serious
20 || threats to shoot Berry, which has led to treatm@nihis mental illness. Decl. of
21 || Berry, 11 18-22. Among other things, Cooper hasieskedged that he is “messe
22 || up in the head,” that “how [he] think[s] is nothig’ that it “sucks being fucked
23 || up,” and that it “sucks even more knowing [he] fistked up.”ld. at ex. A.
24 Moreover, even if the court believes Cooper inespf the above, alleging
25 || the assignments would still not constitute a frandhe court because the
26 || assignments would still be valid. Transfer of caglyt ownership is governed by
27 || 17 U.S.C. 204(a). It provides that a “transfer @byright ownership, other than by
28 || operation of law, is not valid unless an instrumantonveyance, or a note or
-11 -
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1 || memorandum of the transfer, is in writing and saybg the owner of the rights
2 || conveyed or such owner’s duly authorized agent.”
3 Thus, the signature of the assignee is irrelevattid validity of the transfer,
4 || so long as the assignor signs the instrun@e¢Sunham Home Fashions v. Pem-
5 || America, Inc,.2002 U.S. Dist. LEXIS 24185 at 22 (S.D. N.Y. 2p0&nd there is
6 || no evidence that the signature from Raymond Rogjegsepresentative of
7 || assignor Heartbreaker Digital, LLC, is not authenfio the contrary, Rogers
8 || signed an affidavit in December 2012 indicating tha signature is, in fact, his.
9 || Aff. of Rogers, 1 2-6.
S 10 But in an overabundance of caution, in the wak€adper’s testimony that
i 11 || the signature on the assignments was not his ovend® and Duffy took swift
é 12 || measures to ensure that no courts were being aecedn March 14, 2013, mere
“Zi 13 || days after Alan Cooper testified before this coRrenda and Duffy filed a notice
% 14 || of allegations that disclosed Cooper’s testimon¥6rmAF Holdings cases pending
% 15 || in California and lllinois district courts. The foling day, on March 15, 2013,
16 || they filed a similar notice in a District Court @blumbia appeal. Req. Judicial
17 || Not., Ex. 2. Shortly thereafter, the vast majodfyhose cases were dismissed.
18 || Req. Judicial Not., Ex. 3.
19 2. Duffy, Van Den Hemel, and Prenda did not violate tkb court’s
20 order to cease discovery.
21 There has simply been no evidence presented totime that either Duffy
22 || or Van Den Hemel were involved in any discovergitter 12-cv-06636 or 12-Cv-
23 || 06669—the two cases cited in the court’s Februasydér to show cause—atfter
24 || the court issued its October 19, 2013 discovergnmgain, Gibbs made clear that
25 || Duffy was not supervising him. Req. Judicial N&x, 1, Mar. 11, 2013 rep. tr., p.
26 || 78:12.13. And there is no evidence that Van Den él@ommunicated with Gibbs
27 || or otherwise received direction to let Verizon knihat it need not comply with
28 || the subpoenas issued months before the court’'s tradease discovery efforts.
_12-
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1 Likewise, Prenda should not be sanctioned becauSébs’s alleged
2 || conduct. As a preliminary matter, Gibbs testifibdtthe believed that he had a
3 || discussion with some other attorneys that are ¢éohsel” to Prenda and
4 || understood from that conversation that they wodldiress any issues with
5 || outstanding discovery. As such, Gibbs believedttiatourt order would be
6 || followed and any mistake on his end would likewhs&e been unintentional. The
7 || testimony of Gibbs in fact strongly suggests thatyorst, there were
8 || miscommunications within the firm regarding thecdigery orders, as happen from
9 || time to time in any firm.
S 10 And whether the issue originated from Gibbs or atiyer attorney in an “of
i 11 || counsel” relationship with the firm, imposition gdinctions on the firm itself
é 12 || would be in error. That is because such attorneysuatside the firm. Whereas
“Zi 13 || ABA Formal Advisory Opinion 90-357 defined “of cagml” as a “close, regular,
% 14 || personal relationship,” that relationship “is neitlthat of a partner (or its
% 15 equivalent, a principal of a professional corpamtiwith the shared liability
16 || and/or managerial responsibility implied by thatrienor, on the other hand, the
17 || status ordinarily conveyed by the term ‘associatjch is to say a junior non-
18 || partner lawyer, regularly employed by the firm.”
19 Like most jurisdictions that have considered thedfion, the California
20 || Supreme Court adopted the ABA description of ancminsel” relationship as
21 || being “close, regular, personal, and continuousdiscussing this aspect of the
22 || “of counsel” relationship, the court noted “theesse of the relationship betweern
23 || afirm and an attorney ‘of counsel’ to the firnthe closeness of the ‘counsel’ they
24 || share on client mattersPeople ex rel. Department of Corrections v. Spe&ilke
25 || Change Systems, In@0 Cal.4th 1135, 1153 (Cal. 1999). And, althotlghcourt
26 || concluded that “of counsel” attorneys should besadered in the same manner as
27 || the firm’'s members for conflict purposes, it notkdt the roles within the firm
28 || were different.
-13-
RESPONSE TO ORDER TO SHOW CAUSE WHY SANCTIONS SH@UMNOT BE LEVIED




KLINEDINST PC
501 WEST BROADWAY, SUITE 600

Case 2:]

SAN D1eGO, CALIFORNIA 92101

© 00 N o o A~ W N PP

N NN DN DNDNDNNNRRRRRRR R R PR
W N o 00~ WNPFPF O © 0N O 00N W DN PP O

4

P-cv-08333-ODW-JC Document 108 Filed 04/08/13 Page 21 of 43 Page ID #:2352

So, although Gibbs or other attorneys may have beaitable to provide
legal services to Prenda clients in their “of calhsapacity, they effectively
remained independent co-counsel for those clierds ot being employed by the
firm, were free to act independently of Prenda.j&&t,as Prenda could not reap
the benefits of having the “of counsel” attornegs/e as regular, full-time
employees, it likewise should not be saddled wahility for an alleged error in
judgment of, or simple miscommunication among,cofinsel” attorneys.

3. Prenda, through Gibbs, conducted a reasonable invegation
before filing suit or identifying the true names offactiously named
defendants.

As an initial matter, there is no evidence thatfipahd/or Van Den Hemel
were part of the investigative process leadingouih¢ filing of claims or
identification of fictitiously named defendants., 8ovould be improper to
sanction them for the investigation for that reaslome. But, even if they had
participated, the information Gibbs had before mapdefendants was sufficient
give him probable cause to pursue claims, eveisiétidence was not perfect at
the inception of the litigation. Indeed, no authorequires or even suggests that
plaintiff or its counsel need to know all facts dwe&f initiating a civil lawsuit, where
the standard at trial—after all discovery has bammpleted—is merely a
preponderance of the evidence, showing only thatritore likely than not that the
defendant caused the plaintiff harm.

The court’s findings of fact and law in its origifgebruary 7, 2013 order to
show cause are flawed and reliant on inferenceatgub only by the absence of
evidence. First, conclusive evidence of actual dgpy infringement is
unnecessary to have probable cause to file a gigynfringement. Second,
stakeouts would largely be ineffective in determgiwho the defendant should b

for an infringement of copyrighted material on thiernet.

-14 -
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1 a.  Conclusive evidence of actual copyright infringemsmot
2 necessary to file a lawsuit for said infringement.
3 A plaintiff need not have all evidence necessarmyravail at trial before
4 || filing suit or even before naming a defendant.tAdlt is necessary is probable
5 || cause.
6 I Completed or substantially completed copying of a
7 copyrighted work in usable form is not the standard
8 infringement.
9 In its February 7, 2013 order to show cause, tistcstated, “Plaintiff must
S 10 || show that Defendants copied the copyrighted wlekst Publ’'ns, Inc. v. Rural
i 11 || Tel. Serv. C0.499 U.S. 340, 361 (1999). If a download was mohgleted,
é 12 || Plaintiff's lawsuit may be deemed frivolous.” (E@B. 48, p. 5:1-3.) But the
“Zi 13 || court’s reliance ofreistis misplaced for multiple reasons.

% 14 First, Feisthas nothing to do with illegal copyright infringentgerpetrated
% 15 by hundreds to thousands of potential defendaatsise of the Bit Torrent peer-tg
16 || peer system. Rathdfgistinvolved traditional ink-on-paper copying of a jpieo
17 || book and the determination that there was insifictoriginality” in the phone

18 || book’s factual compilation to justify copyright peation for the compilatiorf-eist
19 || Publ'ns, Inc, suprg 499 U.S.at 349-51. The Supreme Court’s proclaonahat a
20 || plaintiff must show that a defendant copied a cmybyed work was a simple and

21 || generalized statement of the law of infringemenbrénuanced opinions, as
22 || discussed below, are necessary for unauthorizett@ec downloads.
23 Second, copyright infringement does not requiréhaleswork or even a
24 || quantifiably significant portion of the work to lsepied before infringement may
25 || be alleged. Music sampling may be the most obvexasnple of quantifiably
26 || minute amounts of copying constituting infringemektvell-known case to legal
27 || scholars with an affinity for rap or hip-hop mugdNewton v. Diamond388 F.3d
28 || 1189 (9th Cir. 2003). There, the Ninth Circuit wasced to determine whether thg
- 15-
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1 || Beastie Boy’'s song “Pass the Mic,” which had loopdtree-note flute
2 || progression from the avant-garde jazz piece “Chby James W. Newton, had
3 || infringed upon Newton’s workd. at 1190. In finding that the Beastie Boys had
4 || not infringed on Newton’s work, the Ninth Circuiitined the analysis that courts
5 || must undertake to determine whether copying of arprtion of a work amounts
6 || to copyright infringement:
7 The high degree of similarity between the workshee.,
“Pass the Mic” and “Chow’?,_but the limited scopkthe
8 copying, place Newton'’s claim for infringement irtkee class
of cases frefe_rred to as “fragmented literal samiy.” _
9 Fragmented literal similarity exists where the def@nt copies
. a portion of the plaintiff's work exactly or neardyactly,
o 10 without appropriating the work’s overall essencastoucture.
o Id. Because the degree of similarity is high in sca$es, the
< 11 dispositive question is whether the copying godsival or
= substantial elements. Substantiality is measurezbbgidering
g 12 the qualitative and quantitative significance of topied
3 Wrtlon in relation to the plaintiff's work as a alb. See, e.%
< 13 /orth v. Selchow & Righter Co., 827 F.2d 569, 570 1iot
3 Cir. 1987) g‘The relevant inquiry is whether a Jaingial
s 14 portion of the protectible material in the plaifisfwork was
z appropriated -- not whether a substantial portibdedendant’s
@ 15 work was derived from plaintiff's work.”) .. . Tifocus on the
sample’s relation to the plaintiff's work as a wa@mbodies
16 the fundamental guestion in any infringement agtam
expressed more than 150 years ago by Justice Sthegher
17 “so much is taken[] that the value of the or|%|r$3$en5| ly
diminished, or the labors of the original autha snbstantially
18 to an injurious extent appropriated ¥ another.li®oalso
focus on the relationship to the plaintiff's wor&dause a
19 contrary rule that measured the significance ofcthyged
se?ment in the defendant’s work would allow an wysglous
20 defendant to copy large or c1ualgt_at|vely significpnortions of
another’s work and escape liability by burying theemeath
21 non-infringing material in the defendant’s own woeken
where the average audience might recognize th® Stlon.
22 Cf. Sheldon v. Metro-Goldwyn Pictures QI‘P., 81 'fctj56
(2d Cir. 1936) (“It is enough’that substantial pavere lifted;
23 no plagiarist can excuse the wrong by showing hawhrof his
work he did not plrate.’?. Thus, as the districudgroperly
24 concluded, the fact that Beastie Boys “looped”dample
throughout “Pass the Mic” is irrelevant in weighitig
25 sample’s qualitative and quantitative significance.
26 || Id. at 1195 (citations omitted).
27 || 1l
28 || 1l
-16 -
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1 Based oriNewton it is clear that if any of the defendants to Aldings’s
2 || or Ingenuity 13’s lawsuits had engaged in even gemnus copying, as is shown ii
3 || the IP address tracking “snapshots” that Peter iHaies has referenced in his
4 || declarations, then a valid claim of copyright infement may exist.
5 And this court’s concern that somebody who dowrnddads than all of a
6 || video would have nothing but unusable data is yass$uaged. Free online medig
7 || software such as the VLC Player (http://www.videoteig/) permits a user to view
8 || incomplete video downloads so effectively that Idaav enforcement use the
9 || software to pursue criminal investigations agailfesjal downloaders. (Decl. of
S 10 || Chin, 116(c).) Images can be available for viewmgugh this software after just
i 11 || 30 seconds of downloading a fileid. Thus, even this court’'s requirement for a
é 12 || “usable portion of a copyright work” is a low huedlb cross for purposes of
“Zi 13 || justifying a copyright infringement lawsuit.
% 14 . A plaintiff may prove infringement by showing a
% 15 defendant’s access to a copyrighted work and
16 substantial similarity between the original worldahe
17 work possessed by the defendant.
18 A Central District of California case concerningair of huge box office
19 || success stories, the motion picture series “Thei¥and “The Terminator,”
20 || shows that a copyright owner need not prove acigying of his or her work if
21 || the alleged infringer had access to the work ars$@ssed a substantially similar
22 || version of that workSee Stewart v. Wachowskv4 F. Supp. 2d 1074 (C.D. Cal.
23 || 2005). InStewart a screenwriter alleged that the writers, prodsicand film
24 || studios that created and distributed “The Matriml &Terminator” series of films
25 || had misappropriated substantially similar creagihements found in script
26 || treatments originally drafted by the screenwritet986.1d. at 1079-80. The
27 || screenwriter also alleged that, in one manner othem, she had provided her
28 || treatments to the defendants, who had received #mehthen used them for their
17 -
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1 || movies.lbid. In her analysis, Judge Margaret Morrow providezistandard by
2 || which copyright infringement is to be proved.
3 To prevail on a copyright infringement claim, aiptdaf must
show (1) ownership of a valid copyright and (2) wiag of the
4 original elements of the protected work. Absenédievidence
of copying, the second element of the claim reguaréact-
5 based showing that defendant had “access” to pfamork
6 and that the two works are “substantially similar.”
. Id. at 1084 (citations omittedyccordAurora World, Inc. v. TY Inc719 F. Supp.
o 2d 1115, 1133 (C.D. Cal. 2009) (statirjg]ecause direct evidence of copying is
9 generally not availablea plaintiff can establish copying by showing tdafendant
= 10 had access to the copyrighted work and that theepaworks are substantially
& 1 similar.” (emphasis added)).
% 1o 1 Proper defendants for infringement claims may idelu
?) 13 individuals beyond the person who unlawfully copied
§ 14 the copyrighted work.
(a)
E 15 The court has likewise expressed concern thatéhsops named as
16 defendants in these cases may not be those whallgatawnloaded the
17 copyrighted material. But, “[a]lthough the Copyrigkct does not contain any
18 provision imposing secondary liability for copyrighfringement, courts have
19 long recognized that in certain circumstances,noca or contributory liability
20 will be imposed.”Arista Records LLC v. Myxer In011 U.S. Dist. LEXIS
” 109668 at 135 (C.D. Cal. 2011) (citittMG Recordings, Inc. v. Sinnp8&00 F.
- Supp. 2d 993, 997 (E.D. Cal. 2004)). Quoting th8.&upreme Court ruling in
93 Sony Corp. of Am. v. Universal City Studios, |d64 U.S. 417, 434-35 (1984)
” (“Sony),® theArista Recordsourt continued as follows:
11
25
26 ® As noted inRealnetworks, Inc. v. DVD Copy Control As$a1 F. Supp. 2d 913
(N.D. Cal. 2009)Sonywas decided pursuantto the Cop¥r| ht Act that
27 || immediately preceded the Digital Millennium CopyricAct (‘"DMCA”), which is
this country’s current copyright law. Howev&ealnetworks, Inmotes thaSony
28 || is only superseded “to the extent that the DMCAalemed copyright owners’
rights beyond the Sony holdindd. at 941.
-18 -
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1 The Copyright Act does not expressly render anyiadde for
infringement committed by another. .. . The absasfcsuch
2 express language in the copyright statute doepnectude the
imposition of liability for copyright infringemenisn certain
3 parties who have not themselves engaged in thiegifig
activity. For vicarious liability is imposed in wrally all areas
4 of the law, and the concept of contributory infengent is
merely a species of the broader problem of ideir e
5 circumstances in which it is just to hold one indual
6 accountable for the actions of another.
7 || Arista Recordssuprg at 135-36.
8 In addressing contributory infringement, the Cdriiatrict stated:
9 Traditionally, one who, with knowledge of the irm‘ging
. activity, induces, causes or materially contributethe
s 10 infringing conduct of another, may be held liabdeaa
o “contributory” infringer. Put different, liabilitgxists if the
< 11 defendant engages in personal conduct that encesicag
= assists the infringement. Indeed: “Establishingcaticopyright
g 12 infringement . . . Is a prerequisite to both thatabutory and
2 vicarious infringement claims.” “The standard fbet
< 13 knowledge requirement is objective, and is satisfiaere the
3 defendant knows or has reason to know of the igifnm
s 14 activity.” “In Napster, [w]e interpreted the knowlige
z re(%wrement for contributory copyright infringemeatinclude
@ 15 both those with actual knowledge and those who heason to
know of direct infringement.”
16
17 || Arista Recordssuprg at 136-37 (citations omitted). On the issue chvious
18 || copyright infringement, the same District Couredito the Seventh Circuit:
19 InInre Aimste[the Seventh Circuit explained: “Vicarious
liability generally refers to the liability of aipcipal, such as an
20 employer, for the torts committed by his agenteamployee for
example, in the course of the agent's employmdrite Court
21 reasoned, however, that vicarious liability “hasmextended
in the copyright area to cases in which the onlgative relief
22 IS obtainable from someone who bears a relatighgalirect
mfrln(tgers that is analogous to the relation ofiagpal to an
23 agent.”
24 || Arista Recordssupra at 140-41, fn. 34 (citations omitted). Thus réhis liability
25 || exposure for a subscriber who encourages, indoc@saterially contributes to
26 || another’s infringement by knowingly making his @rmetwork available to the
27 || infringer.
28
-19 -
RESPONSE TO ORDER TO SHOW CAUSE WHY SANCTIONS SH@UNOT BE LEVIED




KLINEDINST PC
501 WEST BROADWAY, SUITE 600

Case 2:12-cv-08333-ODW-JC Document 108 Filed 04/08/13 Page 27 of 43 Page ID #:2358
1 \2 Before filing an infringement lawsuit, a plaintiff
2 attempting to protect its copyrighted works neet no
3 have every fact supporting a cause of action for
4 infringement.
5 The Eastern District of California has addressed#asonability standard g
6 || a Rule 11 analysis in the context of copyrightimgement and a Motion to
7 || Dismiss inOdnil Music Ltd. v. Katharsis LL005 U.S. Dist. LEXIS 16736 (E.D|
8 || Cal. 2005). In denying the motion, the court stated
9 The individual defendants offer two main aar(%mecgﬁ;;:
. plalntlf_fs’_ﬁurpose in filing suit is to blackmadlefendants; and
o 10 (2) plaintiffs do not provide enough facts in theamplaint. . . .
s 1n Defendants first invoke Federal Rule of Civil Progee
= 11 (b)(1) by claiming that plaintiffs’ complaint wdiled for the
g 12 Improper purpose of harassing defendants. The cilgantent
2 of plaintiffs’ counsel is of no importance. Inste#tae court
9 13 ap_PIles a “reasonable man” standard. G.C. & K.BslIninc. v.
3 Wilson, 326 F.3d 1096, 1109 (9th Cir. 2003) (“Tlkasonable
a 14 man against which conduct is tested [for purpo$étute 11] is
z a competent attorney admitted to practice befagaltstrict
@ 15 court.’})).
16 Applying that standard, the court finds that mefdigg a
complaint against defendants for infringement is no
17 harassment. Plaintiffs’ counsel, by signing the ptanmt
certified that, after a reasonable inquiry, factsild be found to
18 support his clients’ position. Fed. R. Civ. P. There is no
evidence that this belief was objectively unreabtéiling a
19 complaint when one’s client has been allegredly wrged IS
something a reasonable attorney would dd-he complaint
20 cannot be dismissed on these grounds.
21 Defendants’ next argument, that plaintiffs’ comptadoes not
state enou%h facts, Is also easily resolgmhley v. Gibson
22 355 U.S.41, .. .(1957), is squarely on point:
23 “The respondents also argue that the complaireddi set
forth specific facts to support its general allegad . . . and that
24 its dismissal is therefore proper. The decisivenango this is
that the Federal Rules of Civil Procedure do nquire a
25 claimant to set out in detail the facts upon whiehbases his
claim. To the contrary, all the Rules require ghart and plain
26 statement of the claim that will give the defendantnotice of
what the plaintiff's claim is and the grounds updnch it
27 rests.”
28 Id. at 47. Plaintiffs provided defendants with a slamd plain
-20 -
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1 tsﬁeétglrg%ltcgfntpeer r?le%im that put defendants on eatbout what
2
3 || Id. at 2-5 (emphasis added)xcord Shady Records, Inc. v. Source Ent@304
4 || U.S. Dist. LEXIS 26143 at 87-88 (S.D. N.Y. 2005)déed, the express language
5 || of Rule 11, at subsection (b)(3), contemplatesdistovery will be utilized to
6 || provide support for all factual contentions.
7 And Justice Clarence Thomas, when analogizing Ril® the “sham
8 || litigation” exception of antitrust immunitystated that movie studios had
9 || “probable cause” to sue for copyright infringemesien a hotel operator permitte
S 10 || its guests to rent movies from a library of diseataining the studios’ movies.
i 11 || See Prof’l Real Estate Investors v. Columbia Pesundus.508 U.S. 49, 65-66
é 12 || (1993). In so holding, Justice Thomas opined tehan” equated to “objectively
“Zi 13 || baseless in the sense that no reasonable litigaid cealistically expect success
% 14 || on the merits.’ld. at 60.
% 15 So, before the court may impose Rule 11 sanctiarth® parties, it must
16 || determine that there was no discovery possiblevtbatd have legitimized
17 || Plaintiffs’ claims in the dismissed actions. Sambter way, the court must
18 || determine that there was no way that Plaintiffd@dave shown through
19 || discovery that David Wagar, Benjamin Wagar, or Maj@enton were actual,
20 || contributory, or vicariously liable infringers. Sua conclusion would be wrong.
21 || The fact that Plaintiffs tracked known infringeosan IP address associated with
22 || these defendants is more than enough to estalpliisbdble cause.”
23 V. That a pubescent male is the most likely infringfer
24 adult content is much more than a hunch.
25 The court glibly characterizes as a “hunch” Bretil§s's determination that,
26 || if a subscriber is identified as 75 years old ondée, then a pubescent male in thg
21 "See generally, Eastern R. Presidents Conferendeerr Motor Freight, Inc.
28 || 365 U. S 127 2/1961)
221 -
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1 || household must be the offending infringer. Theigtias support Brett Gibbs'’s
2 || determination. Over several decades, the Kinsditutes has collected research
3 || concerning the sexuality of the human race. Ortbefireas for which the Kinsey
4 || Institute gathers research and data is “Internatdpaphy,” and on the Institute’s
5 || website, one can access multiple statistics anteanaterials concerning users (
6 || online pornography. http://www.kinseyinstitute.oggources/FAQ.html#internet.
7 For example, the following statistics corroboratblds’s analysis:
8 * Only boys ages 16-17 reported more wanted exposiuaesunwanted
9 exposures to internet pornography.”
. * In a national studg, 25% of men reported visitingoanographic site
o 10 in the previous 30 days; ?h% of women reportedinigipornographic
N sites in the same timeframe.
< 11 :
=  Males have been found to make up two thirds ofuusesgxually
e 12 explicit Internet sites and account for 77% of mretime:
“3 13  51% of women reported they never download sexuét e
5 14 Similar research also points to young males aptéeominant profile for
% 15 || downloaders of adult content.
16 * In 2000, 73% of youths ages 12-17 were reportdubtimternet users
versus 87% in 2004. For adults, gg% reported timteznet users in
17 2000, whereas 66% used it by 2004.
18 * Ina USA today f?oll, children ages 8 to 18 repdnat they are more
likely to do at a home computer rather than at stt&)% say they
19 would download music without ,oaylng for it, 29% SB%y wouldé;o
to websites they probably shouldn’t gr%to, and Z2¥6they woul
20 download software without paying for-it.
21
2o || ® Citing Wolak, J., Mitchell, K., & Finkelhor, D. 7). Unwanted and wanted
exposure to online ﬁornography_ in a national sarapiemuth internet users.
23 || Pediatrics, 119(2). http://pediatrics.aappublicaiorg/cgi/reprint/119/2/247 .
° Citing Buzzell, T (2005). Demographic charactéeisbf persons using
24 || pornography in three technological conte@sxuality & Culture9(1), pp. 28-48.
o5 || 1° Citinsq Cooper, A., Scherer, C., Boies, S., GordrSexuality on the Internet:
From Sexual Exploration to Pathologc/cal Expressi®99. Professional
26 || Psychology: Research and Practice,Vol. 30(2), pp-1164.
7 " Ibid.
2|nternet use up for young and oldSA Today, 7 September 2004.
28 || BYyouth Internet usagéfarris Interactive for Business Software Allian2606.
-22 -
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1  Fewerthan 1 in 10 teenagers believe that musacyis morally
wrong:
2
* The lar e;ggroup of viewers of Internet porn igdrkn between ageg
3 12 and 17:
4 . Breakdownepg male/female visitors to pornographgssi72% male /
28% female.
5
» Breakdown of U.S. Adult Internet User Demographics:24:
6 13.619%0,..25-34: 19.9%...35-44: 25.5%...45-54: 2655+
20.32%:
7
8 The statistics more than show that Gibbs’s deciggrursue “pubescent
9 || males” was reasonable.
S 10 b.  The court’s preferred method of investigation — tdat-
z 1n fashioned stakeout” — is unreasonable in the age@iet
é 12 piracy.
“Zi 13 I Practical considerations determine that a private
5 14 investigator would receive little more informatiahout
% 15 an infringer than Brett Gibbs had.
16 The court believes an “old-fashioned stakeout neinlorder” for purposes
17 || of identifying a particular downloader to an IP egks. It makes the assumption
18 || that an investigator can drive up to a subscridesisse, turn on a wireless device
19 || and determine exactly whether that home has aegsatetwork and password
20 || protection for same. Initially, wireless networke aarely, if ever, identified by
21 || family name or street address; therefore, the &regtvestigator could hope for is
22 || that there is only one network and one home withsizeable area. (Decl. of Chin
23 || 116(e).)
24 |\
25 | ¥ The Bamna Group, USA Today, 26 April, 2004.
26 || ' Family Safe Media. o
57 http://www.familysafemedia.com/pornography_statsttml.
' Ibid.
28 || ¥ bid.
-23-
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1 More likely, however, such as in a subdivisionyéweould be numerous
2 || unidentifiable networks. If an investigator atteegbto log onto a network to
3 || identify its owner or IP address, he or she wowddroviolation of the Computer
4 || Fraud and Abuse Act. 18 U.S.C. §1030. And eveneafibvestigator were
5 || successful in logging on, the pervasive use of dyodP addresses likely dictates
6 || that an infringer’s IP address today is differegoti that which was discovered
7 || infringing. Decl. of Chin, § 16(f). Therefore, silgscanning the airwaves is not
8 || an effective or efficient means by which to identh infringer.
9 Similarly, unless an infringer is downloading adrdntent in front of an
S 10 || unobstructed window, or absent someone in the raanlly admitting to a total
i 11 || stranger (the investigator) that he or she infat downloading adult videos, the
é 12 || question must be how does an investigator identifg in the household is
“Zi 13 || actually downloading the copyrighted content. Tame problems that confronted
% 14 || Brett Gibbs confront the private investigator. Bmaple answer to this conundrur
% 15 | isthata plaintiff must be able to use court-sanetd discovery to identify the
16 || infringer. The Central District has endorsed tlatadusion.See, e.g., Aurora
17 || World, Inc, supra 719 F. Supp. 2d at 1133 (C.D. Cal. 2009) (notivag “direct
18 || evidence of copying is generally not available.”)
19 1 Single defendant lawsuits to protect copyrighthm
20 age of downloading is unreasonable and not in &s¢ b
21 interests of the copyright holder that is lawfully
22 protecting its rights.
23 One of the main purposes of civil lawsuits is toyide remedies to deter
24 || future violations of one’s property rightSee Friends of the Earth, Inc. v. Laidlav
25 || Envtl. Servs. (TOC), Inc528 U.S. 167, 185-86 (2000). Specifically, th@i@me
26 || Court held as follows:
27 It can scarcely be doubted that, for a plaintiffons injured or
28 B The (ime of Suit, & Sanclion that efectvemis that conduct
24 -
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1 and prevents its recurrence Provides a form ofesxdrCivil
5 penalties can fit that description.
3 || Ibid.
4 In the case of illegal downloading, however, vimas are occurring
5 || hundreds, if not thousands, at a time in any giwarute. The effects of piracy
6 || have been observed the world-over, as highlighyetth® article, “Spotting the
7 || Pirates,” published by The Economist on August221l,1.
8 || http://www.economist.com/node/21526299.
9 That article revealed that 92 percent of 16- to/@dr-old internet users in
S 10 || Spain admitted to using peer-to-peer networks. 2hgercent of 45- to 55-year-
i 11 || olds admitted to same. As a result, in 2010, bétélyillion CDs were sold in the
é 12 || country, down from 71 million in 2001. Further, favdigital sales did not make
“Zi 13 || up the gap, with the Economist noting that a nunaoer aloum could achieve thaf
% 14 || status by a miniscule 3,000 sales. Movies farle ltetter, with Sony Pictures
% 15 saying that it releases fewer films with less mangin the country due to piracy.
16 || Alternatively, media companies are noted to hacesi@sed their participation in
17 || countries with tough piracy laws, such as Southelda@and Germany.
18 Thus, the question must be asked: does a succegdmgh-cost, single-
19 || defendant lawsuits or a similar succession of lostcmultiple-fictitiously-named-
20 || defendant lawsuits better serve as the deterréghetpervasive force of piracy that
21 || has single-handedly altered the market for copyeigimaterials? Acknowledging
22 || that the proliferation of legal pay sites for distition of copyrighted works is a
23 || necessary prong on the attack against piracy, tengly isn’t a logical argument
24 || supporting use of expensive, single-defendant lag/su deter the legions who
25 || continue to avoid payment for an artist’'s work.
26 The court’s analogy to a child photographed withlmand near the candy
27 || display is inappropriate for several reasons. Kanwle, a candy bar cannot be the
28 || subject of an exponential amount of copying anttibigion by the thief, said
5.
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copying and distribution reserved solely for theyright holder and theaison d’
etrefor an infringement lawsuit. Second, Peter Hansriteievestigation reveals
more than a downloader with his hand in the “caaidplay;” it reveals that at
least a portion of the candy bar is in the poseassi the downloader (and others
and that the downloader has not paid fof Similarly, most instances of candy
theft do not entail collective efforts of hundrexdsl thousands of aiders and

abettors whose reward for such aid is their owa é@ndy bar. These conspirator

92)

are not deterred by one of a swarm of a hundretjb=aught, because 99 other
conspirators are stealing and distributing candg,ltao. Meanwhile, the merchant
Is left with an empty cash register and decreasadhthid for the candy bars for
which he has incurred sunk costs.

Multiple-defendant lawsuits are inherently a bettehicle to address piracy
Such litigation casts a wider net and permits lea@st settlements, while still
requiring a minimal level of pre-litigation evidemto satisfy due process concerns.
Notably, these types of lawsuits have been usecksstully in many of the federal
circuits, and the district courts have increasimgiliced them to ensure that
plaintiffs were not abusing the litigation procés®xact untoward settlements.
Indeed, the presiding judge to which this litigatwas originally assigned
followed the pattern and practice of this countdf'strict courts by permitting the
type of pleading and discovery required to identifiyingers. The district courts
have inherent authority to compel plaintiffs tontiey the true names of
fictitiously named defendants within a reasonaiohetand have done so in the
past. The alternative is that the district coudsigundated with single-defendant
lawsuits by the hundreds. The former is far mofieieht than the latter.

At a minimum, Peter Hansmeier’s declarations dbswuyihis “snapshot”

investigations of Bit Torrent swarms shows thattiplé infringers had access to

'8 1t must be noted that taking even a portion ofiady bar, without paying for
that portion, is still theft.

- 26 -
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1 || and possessed variously sized electronic portibA$-dHoldings’s and Ingenuity
2 || 13’s copyrighted works. As noted, even the mostute@nincomplete portions of
3 || video media from the internet can be viewed aptiesent time; therefore, AF
4 || Holdings and Ingenuity 13 have evidence to supiherfollowing allegations:
5 || (1) certain infringers with distinct IP addresseshe Bit Torrent swarm were
6 || observed in possession of varying portions of Bfscopyrighted works;
7 || (2) notwithstanding the size or incompletenes$io$e files, the infringers had the
8 || capacity to view the data they had received; (8)itfringers were engaged in both
9 || unlawful downloading and distribution of Plaintiftsopyrighted works; and
S 10 || (4) those infringers had observed access to thgrighpied content through the Bit
i 11 || Torrent swarm. Furthermore, even if the subsci®ent the person downloading
é 12 || the copyrighted material, there is a question oétiver the subscriber is
“Zi 13 || encouraging or assisting the infringement by peingjtaccess to his or her
% 14 || computer or wireless network.
% 15 These facts more than overcome Justice Thomasibgbie cause”
16 || standard to initiate a lawsuit against specifiavitiials, and, therefore, Plaintiffs’
17 || economic concerns in the litigation becomes a resote for the Court and the
18 || defendantsSee Prof’| Real Estate Investpssipra,508 U.S. at 65-66 (holding that
19 || once it was determined that a plaintiff had a nvefous basis for its copyright
20 || infringement lawsuit, the District Court could nioguire of the plaintiff's
21 || economic motivations in the lawsuit.) Simply, Ptdfs and their counsel have
22 || satisfied any and all pre-litigation discovery regments and the evidentiary
23 || standards for identifying individual defendantsiRliffs are entitled to rely on
24 || discovery to verify that the named defendantslagettual infringers; and
25 || Plaintiffs have done nothing to warrant Rule 11csans.
26 || /I
27 || 1l
28 || /1l
_27.-
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4.  There is no evidence that Duffy or Van Den Hemel thor were
aware of any additional parties with a financial irterest in AF
Holdings and/or Ingenuity 13.

The same analysis as above holds true here. Thalesolutely no evidence
that Duffy and Van Den Hemel were actively involvaedny of the five cases tha
are the subject of this order to show cause orthiegt supervised Gibbs in his cas
handling. Because they did not file or cause télbd a notice indicating no
interested parties (Form CV-30), they are not sttli@sanctions on this issue.

In considering this issue, this court must lookhat circumstances under
which attorneys are obligated to make disclosufémancial interest in the
litigation at hand. Here, in the Central Distri€tGalifornia, the only duty to
disclose a financial interest is connected witima page form—CV-30. The firm
existsfor a single purposeo allow the court to determine whether it isessary
to disqualify or recuse itself. Local R. 7.1ske alsdReq. Judicial Not., Ex. 5,
Form CV-30 (stating that “representations are ntadbe Court to evaluate
possible disqualification or recusal.”). As suchitiner the local rule nor the form
contemplates disclosure of the parties’ attorney®m presumably have a financia
interest in the outcome of many proceedings. Thhecause the court already h3
information regarding who is representing the parind can conduct a
disqualification and/or recusal analysis withounhegiven those same names
again.

Here, given that the court has expressed a babkefthe only persons with &
financial interest in the case are the attorneys dwve appeared before the cour
and the court has not transferred the matter, thgparently was no reason for
recusal or disqualification. Thus, the failure toyade such information would
have had no impact on the litigation or the efficie of this court.

Moreover, and most importantly, the only evidengersitted regarding the

financial interests of AF Holdings is that it isimited liability company formed

-28-
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1 || by Aisha Sargeant in May 2011 and is wholly owngda lrust with no defined
2 || beneficiaries. (ECF 69-1, pp. 21:18-2, 38:22-39458-12.) There has been no
3 || evidence that Duffy, Van Den Hemel, or Prenda mgstgpe of ownership interest
4 || in either AF Holdings or Ingenuity 1'S.
5 Finally, and on a related note, Duffy, Van Den Heraad Prenda should
6 || not be sanctioned, as alleged, for misrepresefitmgature and relationship of
7 || John Steele, Paul Hansmeier, Paul Duffy, Angela Man Hemel, Mark Lutz,
8 || Alan Cooper, Peter Hansmeier, Prenda Law, IncgWwixe Holdings LLC, Steele
9 || Hansmeier PLLC, AF Holdings LLC, Ingenuity 13 LL&nd 6881 Forensics LLC
S 10 || since—simply put—they have not made any representatvhatsoever to this
i 11 || court regarding any of those relationships.
é 12 5. Duffy, Van Den Hemel, and Prenda should not be sahoned for
“Zi 13 failing to advise the court of related cases.
% 14 Once again, neither Duffy nor Van Den Hemel wasralt involved in any
% 15 || of the five cases that are the subject of thismtmlshow cause, and neither
16 || supervised Gibbs regarding it. Because they didlatdrmine whether to file or
17 || cause to be filed a notice of related cases, theyld not be sanctioned for
18 || Gibbs’s conduct.
19 Although this court has argued that it believesiaiber of cases were
20 || clearly related because they involved the samaftdiai and the same copyrighted
21 || work, that opinion is not universally held by atiurts. For example, on Decembe
22 || 27, 2012, the Northern District of California isduen order concluding that none
23 || of 25 cases filed by AF Holdings and Ingenuity weslated to one another. Req.
24 || Judicial Not., Ex. 4, 12-cv-04976 ECF no. 15. Theeo was, in fact, a denial to
25 || deem the cases related, not as this court has stiegga denial of consolidation or
26 19 Although the court seems to be concerned that satomeys may have a
27 || financial interest in AF Holdings and/or Ingenulty, the reasoning for that
concern beyond a disqualification/recusal analyasyet to be explained. There
28 %?e?tehsl'([:.al or legal bar to attorneys representmgraity in which they hold an
- 29.-
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1 || joinder. And Pietz, the “prosecutor” for these artteshow-cause proceedings
2 || was the attorney representing the defendant inaittadn.
3 Although this court may disagree with the conclodiwat the Northern
4 || District reached, it should find that the contrpugicial conclusion indicates at
5 || least an uncertain issue. Indeed, whereas a nuvhicases were filed by AF
6 || Holdings for infringing on a particular copyrightdha number of others by
7 || Ingenuity 13 for infringement of another, theyladive different defendants and
8 || involve different events. Just because differewippe steal something from the
9 || same victim does not necessarily make the claitateick For the reasons, a failure
S 10 || to conclude that these cases were related canithemeontemptuous (which must
i 11 || be the standard for sanctions here) nor unreaseneNn if this court believes the
é 12 || Northern District’s conclusion was erroneous.
“Zi 13 6. Duffy and Van Den Hemel should not be sanctioned fdailing to
% 14 appear on March 11, 2013 because they made themsedv
% 15 available to specially appear, which was confirmetb the court,
16 and the court lacked jurisdiction to order them toappear as
17 witnesses.
18 On March 5, 2013, this court issued an order tiggitendividuals, including
19 || Paul Duffy and Angela Van Den Hemel, appear betioiecourt on Monday,
20 || March 11, 2013° The order was to be served on then by ThursdayciMa, 2013.
21 The order was improper and unfair for a varietyeafsons, including the
22 || fact that his court lacked jurisdiction to ordeodk individuals to appear because
23 || they resided outside California, were not partoethis litigation, had not appeared
24 || in the actions subject to the orders to show carsddid not represent parties in
25 || them.
26 || 1l
27 ||
28 |1 29 T1a court did not order Prenda Law to appear orcMal, 2013.
30 -
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1 Moreover, neither Duffy nor Van Den Hemel receivedsonable notice. AS
2 || such, the court’s order for Duffy and Van Den Hetoehppear on Monday, Marct
3 || 11, 2013 at 1:30 P.M. was simply unfair.
4 Accordingly, on March 8, 2013, the day after regejwmnotice, Duffy and
5 || Van Den Hemel filed an emergency ex parte appboatequesting the court to
6 || withdraw the order, which the court declined teerah in advance of the hearing.
7 || The court criticized that the application was mdiydded so close to the hearing
8 || date. But there were reasons for both the timirdgtha manual filing.
9 First, Duffy and Van Den Hemel were not servedc®tf the hearing until
S 10 || the afternoon of March 7, 2013. Thus, within 24sothey first learned that they
i 11 || would be personally involved in the proceeding&gined counsel, and got their
é 12 || application on file.
“Zi 13 Second, the court’s own rules precluded Duffy amath YDen Hemel from
% 14 || filing electronically as both Pietz and this cosuggested they should have. “The
% 15 following documents may not be filed electronicaltyit must also be submitted i
16 || PDF format after they have been filed with the Klerpaper format: . . . Any first
17 || appearance document filed by a third party or naryto the case.”
18 || http://www.cacd.uscourts.gov/e-filing/exceptionsattonic-filing. And, indeed,
19 || the CM/ECF system requires attorneys filing eleatrally to do so on behalf of a
20 || party who has already appeared in the matter lectet) the party. Because Duff
21 || and Van Den Hemel had not appeared, nothing caufdda electronically on
22 || their behalf.
23 Notwithstanding the pending question regardingciwat’s jurisdiction over
24 || them as witnesses, out of respect for the couritaratder, Duffy and Van Den
25 || Hemel both made themselves telephonically availadsléhe approximately three-
26 || hour long hearing on the afternoon of March 11,3201
27 || 1l
28 || /Il
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1 a.  The court should not sanction Duffy and Van Den Eem
2 because the court’s lack of personal jurisdictmonder them
3 to appear as out-of-state witnesses made the order
4 unenforceable.
5 Both Morgan Piet? and this court responded to the ex parte appicdtir
6 || the court to withdraw the order to appear based lack of jurisdiction by
7 || providing an analysis of the court’s personal giggon over a party. Such
8 || analysis, as both Pietz and this court undertakased upon whether the party
9 || had minimum contacts with the forum. But neithealgsis considered that Duffy
S 10 || and Van Den Hemel were not parties to the litigatidnd neither provided any
i 11 || authority supporting the proposition that withessiessubject to the same analysj|s
é 12 || as parties. Indeed, they are not.
“Zi 13 Again, the public policy behind the need to detempersonal jurisdiction
% 14 || over witnesses is at an elevated level becausedasduals, Duffy and Van Den
% 15 || Hemel effectively had no interest in a determinatid whether Brett Gibbs should
16 || be subjected to sanctions.
17 Federal courts do not have nationwide personadigiion. With few
18 || exceptions, they have no broader power over persaissde the state in which
19 || they sit than do the local state cou@snni Capital Int’l, Ltd. v. Rudolph Wolff &
20 || Co., Ltd, 484 U.S. 97, 104-105 (1987).
21 Here, because Duffy and Van Den Hemel were nefihdres to the action
22 || nor the subject of the March 11, 2013 proceeditigs; could have no role beyond
23 || serving as potential withesses. And California Cofd€ivil Procedure section
24 || 1989 provides that “a witness . . . is not obligeattend as a witness before any
25 || court, judge, justice or any other officer, unldss witness is a resident within the
26 || state at the time of service.” Neither Duffy nomMaen Hemel resided in
27
2g || ?* Again, given that claims against Pietz’s cliend l@en dismissed, he no longel
represented any parties to this action.
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1 || California when they were served. (ECF no. 83,-%f[Becl. of Steele in support
2 || of ex parte application].) So, the court lackedlsyiction to order them to appear.
3 || And no party may properly be sanctioned based apoerceived disobedience of
4 || an improper order.
5 b.  The court should not sanction Duffy and Van Den EHem
6 because the notice they received was insufficient.
7 As with the jurisdictional issue, Duffy and Van DEemel addressed this
8 || issue in their ex parte application. Although calrsaibmitting this response has
9 || been unable to identify any authority addressimgrbtice requirements to
S 10 || witnesses ordered to appear at such hearings,dogates that such individuals
i 11 || should at least be similarly accommodated witharable notice. Here, the
é 12 || court's March 5, 2013 order that notice be providgdarch 7, 2013 to attend a
“Zi 13 || March 11, 2013 hearing with no further informatisriundamentally
% 14 || unreasonable.
% 15 Due process mandates that a respondent to a Rglentfiions motion
16 || receive reasonable notice of the sanctions beingrg@and the opportunity to
17 || submit an opposition. Fed. R. Civ. P. 11(c)(Mjranda v. Southern Pac. Transp.
18 || Co, 710 F.2d 516, 522 (9th Cir. 1983). This appligsadly to sanctions imposed
19 || sua sponte by the court. So, before imposing sars;tthe court must issue an
20 || order to show cause why the respondent has natesbRule 11 and allow the
21 || party to be heard. Fed. R. Civ. P. 11(c)&@mmerman v. Corin®7 F.3d 58, 64
22 || (3rd Cir. 1994)Marlin v. Moody Nat’l Bank, N.A533 F.3d 374, 379 (5th Cir.
23 || 2008).
24 Although witnesses in most cases would presumadhgmbe expected to
25 || submit briefs in the case, public policy supporedding more courtesies to the
26 || convenience of withesses than to the parties.iHeoe is a presumption that
27 || witnesses would be afforded a meaningful opporyuoitprepare for a hearing of
28 || any nature, including by being given an opportutotyearrange their obligations
-33-
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1 || and schedules well enough in advance to safeggaidst prejudice to their
2 || employment, families, and/or other personal needs.
3 Here, Duffy resides in lllinois and Van Den Hemedides in Minnesota.
4 || (ECF no. 83, 11 5-6.) And both are employed withmlegal services industry.
5 || Ibid. As such, providing a two-business-days noticetthey need to travel across
6 || the country for a hearing in a case that they ladaen part of—and had no
7 || earlier notice that they would be made part of—imagrently unreasonable in that
8 || it could adversely impact their clients and thection of their firm in addition to
9 || the impact it would have had on their personaldive
S 10 Further, the notice that Duffy and Van Den Hemqlesy contained no
i 11 || information regarding the reason for their appeegaRresumptively, it would
é 12 || have been to provide testimony, but the court dsweorder identifying what the
“Zi 13 || scope of such testimony might be, and nobody, dwtuthe court, called Duffy or
% 14 || Van Den Hemel despite being informed of their tetapc availability. Req.
% 15 || Judicial Not., Ex. 1, Mar. 11, 2013 Rep. Tr., p:28:25. Without such notice, the
16 || witnesses could not properly prepare and wereetbes, deprived of due process|
17 Finally, witnesses are entitled not only to recgyagment for their
18 || attendance, but also for travel expenses. 28 U&1821 (2013). But, the court’s
19 || order not only failed to provide who would have @gamsated Duffy and Van Den
20 || Hemel for their time and expenses, but that theyldvbe compensated at all.
21 || Given the considerable expense of traveling sustadices (including
22 || consideration of the fact that at least Van Den elegiven her employment as a
23 || paralegd¥, has limited means), especially on such shortaatihen many
24 || common carriers may not even have had seats aleithls is a significant issue.
25 || For these reasons, even if the court had juristhativer Duffy and Van Den
26 || Hemel, the notice was unreasonable.
27
28 | ZZECE no. 83, 11 6.
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1 c.  The court should not sanction Duffy and Van Den Eem
2 because they made themselves available to appear
3 telephonically despite the questions of the coyutisdiction
4 over them.
5 As discussed above, Duffy and Van Den Hemel fedingfly that the court
6 || lacked jurisdiction to order them to appear as @gses in Gibbs’s order to show
7 || cause proceedings and that they received insuificietice. But, to the extent
8 || permitted by the court, they still made a speqguearance through counsel,
9 || Heather Rosing, (Req. Judicial Not., Ex. 1, Mar.213 Rep. Tr., pp. 6:15 — 7:3)
S 10 || and were available telephonically throughout tharimg (d. at 21:7-25).
i 11 || Acknowledging this, the court even commented thatight take them up on the
é 12 || offer to provide testimony telephonicallj(at 22:1-2), but ultimately elected not
“Zi 13 || to do so. Indeed, neither Pietz nor Gibbs’s coucaktd Duffy or Van Den Hemel
% 14 || to provide testimony either.
% 15 Thus, not only did they comply with the court’s erd-which did not state
16 || that an in-person appearance was reqtiretut Duffy’s and Van Den Hemel's
17 || physical absence had no impact on the proceedexmulse they were never
18 || requested by the court or the attorneys arguingttler to show cause to provide
19 || testimony.
20 In summary, Duffy and Van Den Hemel had justifioatfor not appearing
21 || on March 11, 2013 despite the court’s order. Yetytstill specially appeared.
22 || And, their telephonic availability had no impactthe proceedings given that the
23 || were never called to testify. As such, it woulddo¢h inappropriate and
24 || inequitable to issue sanctions against them baseohy determination that they
25 || failed to comply with the order to appear.
26
27
28 2(;_This IS in contrast to the February 7, 2013 ottjatSfecifically required Brett
ibbs to appear in person. See ECF no. 57, p. 2322-
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1 V.
2 CONCLUSION
3 For the reasons set forth above, it would be imgrrop sanction Paul Duffy,
4 || Angela Van Den Hemel, and/or Prenda Law, Inc. basetthe evidence before the
5 || court. As such, they respectfully request thatcthart not issue sanctions against
6 || them and close this matter.
7
8 KLINEDINST PC
9
S 10 || DATED: Aoril 8. 201 Bv: _/s/ Heather L. Rosir
° 11 nga}itg ?\Z.Lng%ﬂlrrzak
z Philip W. Vineyard
5 12 ggﬁf%ﬂ épkr?gglgg\;grg Den Hemel,
s 13 and Prenda Law. In
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